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‘Proposed New Evidence 
Code Is Considered 


|Lawyers Will Have to Try out 
Progressive Ideas Or ‘Get 
Run Over,’ Dean Says 
Angeles, Cal. 
vyers will have 
greater progress 
“get run over,” Dean William 
Green Hale, of the School of 
nt and confession of|Law of the University of South- 
emt in the state of New/ern California, told the Lawyers 
md entered on or about /Club here. 
hday of September 1926; “Lawyers.” he advised, “must 
: Supreme Court, New York ! do some experimenting and take 
* Be The complaint is in the |some of the risks involved—we 
and incorporates by |don’t get anywhere without try- 
e what purports to be Jing. The business man _ takes 
plified copy of the judg-|risks and we must do it too to 
xcord with the defend- | achieve progress in the law.” 
tatement and confession Dean Hale’s remarks came at 
judgment dated Sep-|the end of an address in which 
s Ist, 1925, annexed there-|he reviewed phases of the pro- 
fndant filed answer cOn-|posed model code of evidence 
a general denial and five |drafted by the American Law 
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t defense is that the|he declared, and at the end the | 
SIFIED is void for lack Of|expert witness probably merely 
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reside partisan witness and therefore 
um jnot playing the part an expert 
should, Dean Hart said. In point 
he cited a Missouri case in 
which an expert witness sued 
; for a $15,000 contingent fee, and 
fense is sufficient in|¢ollected. The Missouri court 
ndant may impeach |neld the contract was not 
of a sister state | asainst public policy. 
ayes that the court; The model code of evidence 
r state lacked juris- | provides for the appointment of 
‘the subject matter | expert witnesses by the court, 
ze to conform strictly to | with the privilege to the parties 
dority given by the de-| |of also calling their experts. Af- 
and granted by the /ter nomination of experts, coun- 
of that state. | sel may object to them, but the 
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alleged assignment to 
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upon the ground of the 
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Slved on December 15, 
“general denial of the 
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Under another part of the 
proposed code, expert witnesses 
are permitted to study evidence 
in advance of testifying. An or- 
der of court can direct submis- 
sion of evidence by both sides to 
permit this. Experts in such 
cases may file written reports 
and may confer and file joint 
reports with other experts. 

Fine in theory, the hypotheti- 
“al question, permitted as an al- 
ternative to this plan, was 
sharply criticized by Dean Hale. 
Ye quoted Dean John Wigmore 
-s describing hvpothetical ques- 
tions to be “an intolerable ob- 
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Bar Convention Is Post- 
poned, Leader Reports 


National Body Is to Renew Re- 
quest in September and Hopes 
to Meet in December 


Chicago, Ill. (CCNS) —A 
streamlined annual meeting of 
the American Bar Association 
that was to have been held at 
Cincinnati in September has 
been postponed, David A. Sim- 
;} mons, Houston, president of the 
association, announced. 


Tentative plan now is for a 
|}meeting in December, by which 
time, it is hoped, the height of 
the troop movements across the 
country will have passed. 

Mr. Simmons said he had pre- 
sented a request to the govern- 
ment’s War Committee on Con- 
ventions for a minimum meet- 
ing in September, such meeting 
to bring together the Board of 
Governors, the House of Dele- 
gates, committee chairmen and 
association members residing 
near the convention city. 

The committee thereupon 
suggested the meeting be de- 
ferred as permission for a Sep- 
tember gathering would have to 
be denied, the president report- 
ed. 

The Bar, therefor, will follow 
the example of several other na- 
tional organizations and make a 
new request three months hence 
for a December meeting. 

Mr. Simmons suggested in a 
message to all section and com- 
mittee chairmen that they 
should assume there will be a 
meeting in December and should 
use the extra time not only to 
bring together the results of this 
year’s important work but also 
to review their activities for the 
past decade and bring them up 
to date. 

Since the association was re- 
organized in 1936 there have 
been many recommendations by 





sections and committees that 
are not completely in accord 
with the association’s present 


outlook which may need revision, 
ithe Bar leader remarked. 

| “I do not recommend that any 
|chairman write a long and in- 
| volved report, but I do think it 
lis an appropriate time for each 
chairman to look back over the 
work of his section or committee 
for the past decade in order that 
we may see where we have ar- 
rived and where we are going.” 


Only Eight Pass 
Attorneys’ Exam. 


The effects of the war are 
reflected sharply in the Yesults 
of the April examination just 
announced by the Bar Exami- 
ners. Of the fifty candidates who 
took the exam, only eight were 
successful. This establishes some 
sort of low record for the pass- 
ing percentage as well as the 
number of new admissions. A 
partial explanation of the poor 
showing is that many of the 
candidates take the examina- 
tion while they are on short 
furloughs from military service 
and have no time for study or 
review courses. 

The new attorneys, who will 
be sworn in by Justice Oliphant 
on September 19th, are: 


Jerome J. Doherty 
Frederick J. Fox 
Allan W. Keusch 
Leonard S. Kramer 
Barnet Lilien 
Frank J. Morris, Jr. 
D._Richard Skettini 











New Yort™= On the plaintiff to) struction of Justice” 











George S. Skokos 





By Leonard J. Emmerglick* 


Commencing in 1845 the 
states, led by Texas. began to 
abandon their separate equity 
courts.’ The period was one in 
which the task of law was to 
adjust the exercise of free wills. 
But by the time the movement 
toward the merger of law and 
equity became well established, 
the task of law began to shift 
in response to new social con- 
ditions. Free wills gradually be- 
came hedged in ard controlled 
to accommodate our interwoven 
activities. The needs of every 
individual became more numer- 
ous and more complex. The 
task of law became, and is now 





Plan To Raise Pay Of 
Federal Judges Pushed 


Resolutions of Bar Groups Are 
Cited As Congressman Sees 
Bill Widely Approved 


Washington, (CCNS) - Reso- 
lutions of the State Bar of Cali- 
fornia, the Los Angeles Bar 
Association and the Lawyers 
Club of Los Angeles were read 
into the Congressional Record 
as Representative Ellis E. Pat- 
terson, of California, called for 
consideration of the pending 
bill to increase by $5,000 the 
salaries of federal judges. 

The bill in question is HR 
2181, introduced by Congress- 
man Sam Hobbs, of Alabama, 


and is, according to Mr. Pat- 
terson, “receiving considerabie 
support.” It has been endorsed 


by many of the more influential 
Bar organizations. 
Time for Inquiry 

“It seems to me that the time 
is opportune to make a real ex- 
amination of the salaries of 
federal judges,” Congressman 
Patterson told the House. 

“There appears to be an ex- 
tremely wide range in judicial 
salaries. Judges of the highest 
court in New York are each 
paid $25,000 a year, and the 
Chief Justice $25,500. The inter- 
mediate Appellate courts are 
paid from $17,000 to $27.000 
with large salaries to the pre- 
siding judges, while the trial 
courts’ salaries range from $15,- 
000 to $25,000. There is a wide 
range of salaries in other parts 
of the country for state judges. 
In my own state, California, 
the legislature is considering 
bills increasing the salaries of 
members of the Supreme Court 
from $13,000 to $15,000; the 
Chief Justice from $14,000 to 
$16,000 and the appellate courts 
from $12,000 to $14,000; and in- 
creases are being considered by 
Connecticut, Delaware, Maine, |: 
and Florida and other states. 
Lawyers Recognize Need 


Those of us who are mem- 
bers of the legal profession ap- 
preciate the need for increased 
salaries for the federal judiciary 
if we are to attract men of wide 
experience to these positions.” 
The Los Angeles Bar Associa- 
tion resolution pointed out that 
there had been no increase in 
the salaries of federal judges 
since 1926, though the income 
tax was imposed on such sal- 
aries since that time and costs 
of living rose substantially. 

The proposed increase would 
actually do no more than put 
the judges’ income back where 
it was before taxes and rising 
living costs began to take their 





toll, the Bar held. 


wine “tans 


A Century of the New Equity 


generally conceded to be. 
satisfying of human wants.’ 

This is a function which the 
judicial branch of government 
shares with the legislature and 
for which the courts are in a 
measure responsible. In bridg- 
ing gaps in existing rules, in 
the interpretation of statutes, 
particularly when the problem 
is “not to determine what the 
legislature did mean on a point 
which was present to its mind, 
but to guess what it would have 
intended on a point not present 
to its mind if the point had 
been present,’” the judge legis- 
lates to supply human needs.‘ 

The principal human want 
for which people turn to the 
courts in a free society is jus- 
tice shaped and fashioned to 
the facts of the individual case 
—individualized justice. As we 
abandoned separate equity 
courts, designed to provide such 
justice, administrative tribun- 
als were created to meet the 
need, and they have flourished. 
Attached to the executive de- 
partment of government, the 
administrative tribunal derives 
from our system of constitu- 
tional checks and balances a 
natural opposition to the judi- 
cial branch. Similarly, the Eng- 
lish Court of Chancery grew up 
in opposition to courts of law. 
The individual turned to the 
Chancellor for protection 
against the law. The separate 
and independent Court of 
Chancery stood in opposition 
to strict law, and for that rea- 
son was able to individualize 
justice. The object of admin- 
istrative adjudication, like that 
of equity, is to give effect to 
the peculiar, special circum- 
stances in each case. “The com- 
petition between administrative 
and legal justice is in one of its 
aspects a phase of the age-old 
struggle between equity and 
Strict law.’* 


the 
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*Special Assistant 
eral; member of 
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to the 
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Attorney 
Jersey Bar; 
American Bar 
Administrative 
author of numerous articles in legal 
periodicals. The views expressed in this art- 
icle are those of the author and do not nee- 
essarily reflect the views of the Department 
of Justice in any way. 

In 1845, Texas, upon being admitted 
to the Union, provided in its constitution 


Gen- 





that juris sdiction in equity be exerc ised by 
its law courts. In 1848, New York abolished 
separate equity courts. This le ad was fol- 
lowed by the majority of the states, so that 
separate courts of equity are still maintained 
only in Arkansas, Delaware, Mis sissippi 
New Jersey, and Tenne 

Judicature Act (36 & ¢ t 

& 39 Vict. 77) took effect in 1875. These 
statutes united the Court of Chancery, the 
common law courts, and other courts into one 
Supreme Court of Judicature, divided into 
the High Court of Justice and the Court of 
Appeal. There was conferred upon the High 
Court of Justice, with minor exceptions, 
the jurisdiction previously ‘vested in, or 
capable of being exercised by’’ the Court of 
Chancery and the common law courts. In 
the United States some degree of se paration 
was originally provided for the federal 
courts. The Judiciary Act of 1789 in estalb- 
lishing district courts gave them no equity 
jurisdiction. 1 Stat. 73, See. 11 (1789) 
The procedure in equity was to be “‘accord- 
ing to the course of the civil law.”’ 1 Stat. 
93 171789), 28 U.S.C. See. 723 (1940). Con- 
gress provided in 1792 that proceedings in 
equity shall be ‘‘according to the principles, 
rules and usage which belong to courts of 
equity .. ."' This still maintained some de- 
gree of distinction, because in common law 
actions conformity to state practice was re- 
quired. In 1831, the jurisdiction of the cir- 
cuit courts was transferred to the district 
courts, although the former were not abol- 


ished until 1911. Upon the adoption of the 
Federal Rules of Civil Procedure there 
effected a unification of the general 
prescribed by the Supreme Court 
in equity with those in actions at law so 
as to secure one form of civil action and 
procedure for both.’’ Letter of Submittal 
from the Chief Justice of the United States 


was 
rules 
“for cases 


to the Attorney General, December 20, 
1937 

For the early history of eq: nity in the 
United States, see Wilson, “Conrts | of 
Chancery in the American Colonies,” 2 
Select Essays in Anglo-American Legal His- 
torv (1908) 779: Beale, Equity in America 
(1921) 1 Camb. L. J. 21: Von Moschzisker, 
Eavitu Juriadiction in the Federal Courta 
(1927) 75 U. of Pa. L. Rev. 287. Cf. In- 


gersoll, Confusion of Law and Equity (1911) 
21 Yale L. J. 58. 
2. Pound, A Surven of pons Interests 


(1943) 57 Harv. 





3. Gray. Nature and kes of the Law 

sae ed. rnd 173. 
Cf. Cardozo, The Nature of the IJndi- 

cial Process (1921) 17 et seq 

5. Dickinson, Administrative Iustice and 
the Snoremacy of Law aay + cf. Em- 
mereliek, The Forsaken tories of 
Judicial Science (1944) ot oy” Am. Jud 
Soe. 140. 
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DIGESTS OF RECENT entered into a written dgree- 
ment whereby defendant agreed 
OPINIONS to pay her $18 per week for her 
(Continued from page 1) maintenance and support; that 
on July 6, 1943, she obtained a 
DISTRICT COURTS—ALIMONY | lawful decree of divorce from 
District Court has jurisdiction |defendant in Nevada; that de- 
to entertain an action for ar-|fendant entered a general ap- 
rears of alimony due under | pearance therein and was repre- 
the decree of a sister state. sented by counsel, that the 
ALIMONY—The right to install- |terms of the agreement were 
ments of alimony becomes ab- | approved and confirmed and the 
solute and vested when they |parties decreed to abide there- 
fall due. by, that defendant was in ar- 
DISTRICT COURTS—ALIMONY |rears in payments under said 
— In action in District Court | decree, and plaintiff demanded 
based on arrears of alimony | judgment for the arrears. 
due under a Nevada Decree,/ Defendant seeks a reversal on 
court properly refused to per-|the ground the district court 
mit defendant to show decree | was without jurisdiction since 
was collusive. R.S. 2:50-37 gives the Court of 
Digested from an opinion by/Chancery jurisdiction to make 
Colie, J., rendered July 6, 1945.| orders for alimony pending and 
N. J. Supreme Court. Musiker ‘after a divorce decree in this or 
and Scheck, Trustee v. Schact-|another state. This act has, 
man. For appellant: Benjamin | however, been passed upon and 
M. Ratner. For _ respondents: |/it was held the wife has an ade- 
Harkavy sw Lieb (Abraham I./quate remedy at law to enforce 
Harkavy, of counsel. the payment of arrears under a 
The defendant appeals from a|/foreign decree since the parties 
judgment entered against him/were no longer husband and 
in the Second District Court of |wife. The statute does not give 
Newark, The state of demand/Chancery exclusive jurisdiction, 




























ESTATES — By statute, an 
afterborn child not provided 
for nor disinherited in his 
father’s will, takes the share 
he would have taken if his 
father. had died intestate. 

—In fixing an afterborn child’s 
share of his father’s estate, 
each bequest and devise is 
treated as if it were the only 
property disposed of. 

WILLS — A direction to lega- 
tees of part of the shares 
of a corporation to employ 
“A” as an employee of the cor- 
poration is void as against 
public policy. 

—A direction to legatees to pay 
a pension to “A” is valid and 
imposes an equitable charge 
upon the bequest. 

—Where the fund out of which 
an annuity is to be paid is 
given as a separate gift to 
another, the annuitant can 
look only to the income from 
the fund for his payments. 
Digested from an opinion by 

Bigelow, V. C. rendered July 3, 

1945. In Chancery of New Jer- 

sey. Between Frederick D’Arc- 

angelo ete. and Pasqualina 





















































alleged that Rose Musiker and |as contended, but at most is per- | 
the defendant, while married, | missive. It does not strip the law 
courts of the right to entertain | 








state 

It is next argued the arrears 
were not vested and that there- 
for there was no debt due and 
no final judgment entitled to 
full faith and credit. It has, 
however, been held that the 


















MORTGAGE 








right to installments of alim 
FUNDS becomes absolute and vested 
AVAILABLE when they fall due and are 
TITRA therefore entitled to protection | 
" pares under the full faith and credit | 
clause. 





permission to introduce evidence 


: : SAVINGS that the Nevada decree was col- | 


-AND LOAN ASSOCIATION | |lusive. This is without merit. 
; The proper procedure to raise 
NATIONAL NEWARK BLDG. this question, which is in es- 


| 14 Commerte St. Newark, N.J. | | sence fraud, is by an original bill 
* BUY YOUR WAR BONDS x| |im Chancery or by collateral at- 


AND STAMPS AT THE “MOHAWK”| | '2CK in a proceeding for divorce 
or separate maintenance 


Affirmed with costs 
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D’Arcangelo, et als. For com- 
plainant: Joseph P. Dallanegra. 
For defendants: A. Kenneth 


an action for arrears of alimony | Dougall. 
under the decree of a sister | 


John D’Arcangelo died in 1943 
leaving a will by which he gave 
his sons Samuel and Gilbert 


i“all my interest in the jitney 


bus business that I am now 
conducting on the South Or- 
ange line, and I hereby order 
|that they engage my brother 
|Federico D’Angelo as one of the 
drivers of said jitney bus and 
yay him a salary of $50 per 
week, until he is able to work, 
and should he be unable to 


| work, either by reason of sick- 


The final argument is that the | 
4 /lower court erred in refusing lt 


ness or old age, I hereby direct 
hat they pay him the sum of 
$20 per week as a pension for 
and during his natural life.” 

The residue of his estate he 
gave to his two sons and 

to his wife. After testator 
had made his will, another 
child, Ronald, was born. 

By force of the statute RS. 
3:2-16 Ronald takes the share 
of the estate he would have 
taken if his father had died in- 
testate, since the will neither 
provides for nor disinherits him. 
The jitney business and the 
residuary estate, real and per- 
sonal are to be treated separ- 
ately as if each were the only 
property disposed of. 

If decedent had died intes- 
tate, his real estate would have 
descended to the three children 
in equal shares subject to the 
dower in the wife of one half of 


the lands for life. The will dis- ! 


poses of the dower interest or 
life estate. Ronald therefore in- 
herits 1/3 of the realty subject 
to the dower of his mother. 
Mrs. D’Arcangelo takes as de- 
visee 1/3 of the realty and a 
life estate in 1/12 which is one 
half of the dower interest in 
Ronald’s share. Samuel and Gil- 
bert take the remaining 1/3 and 
an es®te for the life of their 
mother in 1/12. 

If the late Mr. D’Arcangelo 
had died intestate, his widow 
would have been entitled to 1/3 
of the personalty and the three 
children would have taken the 
other two thirds. So Ronald 
takes 2/9 of the residuary per- 
sonalty, Mrs. D’Arcangelo 7/18 
and Samuel and Gilbert 7/18 

The bus business mentioned 
was owned by a corporation. 
Testator held 18 shares, his 
widow one share, and his 
brother Federico one share. The 
bequest gave these 18 shares to 
Samuel and Gilbert. Ronald is 
entitled to 2/9, or four shares, 
as if his father had died intes- 
tate, that is, free of any pro- 
vision for Federico, while the 
remaining 14 shares pass to 
Samuel and Gilbert subject to 
the provisions. 

The clause providing for the 
employment-of Federico at $50 
per week is not a legacy in any 


sense. Samuel and Gilbert can- Essex Bar Helpi 
not however, directly employ Cc Dri 

Federico since they do not own ancer Urive 
the business. If all of the stock 


of the corporation had been} The Essex County Bar 4 


given to the two sons, the di-|ciation has apointed a cop 


rection would have been effec-|tee to cooperate in the cy, 


tive and enforceable, but since |Grive of the American ¢, 


they have only 14 of the 20|Society for $5,000,000. The , 


shares it cannot be enforced. |Mittee has sent a bulletin t 
members of the bar giving 


A contract made by them 
with Federico would not bind 
the corporation. To enforce the 
direction would require holding 
that Samuel and Gilbert are * : 
obliged to vote for directors ne pgp 
pledged to engage Federico re- fine yp pet rv + 

4 - olie, commit reasurer 
gardless of whether they deem- San 


Statistics on cancer ang 
function of the American 
cer Society. Chairmen gf 

























committee are Ralph E. Cy 
Contr; 


tO Ron 
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ed it advantageous to the cor- 
poration. Such an obligation is The 
contrary to public policy and charge upon and pa 
cannot be enforced. It is against of the shares 
the public policy of this state Where the fund out 
to permit or contract for a sep-|.,, 4 : 
aration of the voting power of 
c st C its m- 
corporate stock from its ow estate, resort may 
ership. Further, directors owe a he ae . wt 
: = corpus to meet the 
fiduciary duty to all the stock-|., the income {fe 
° ° aa vil i » 
holders to be impartial and to/,., — Ks 
: - : But where, as here, tl! 
act for the benefit of the cor- is given as an in 
: s L i> a ai ) ai 
poration as a whole. This duty | ji¢, the annuttant 
3411 P 4 U U i U 
they cannot fulfill if they are  @ the i 
required to hire Federico. The|OC™7 ©, “He income 
a “a Seg principal goes in its 
directors are at liberty to hire the person named. Th: 
Federico but the direction in|;. 3.03.04 4. 4p. ;.. 
-— : is limited to the income 
the will is unenforceable and the 14 shares. If the inc 
. . ul >i i@s. Lie nco 
the s nc igation. : , a 
here 1 oy obligation ; insufficient, Federico 
The will directs Samuel and, the loss. 
Gilbert to pay $20 a week as a} The 


pension is_ the 


annuity is to b 
given as part of the 





statute under 


pension. This direction is ad-| ponaid takes his share 
dressed to the two sons tO|viges that toward rais 

whom he gave the stock. It iS share of the afterborn ¢ 
a personal obligation, or a leg-|+ne jecatees shall cont 


acy ¢é 10t an attempt t . : } . 
gel, an , proportionately. The Conk 
Hats _ . tion of Samuel and Gilbe 
Where a devise or bequest is|4 shares. Federico make: 
made to a person who is di-| contribution by submittiz 
rected to pay a legacy, the leg-| an abatement of his an 
acy is an equitable charge upon| that it shall be $15.56 5 
the devise or bequest unless a} Ronald takes free of the 





contrary intention is expressed.| nuity. 





The pension is coupled with the 








gift of the shares, while the| ‘Continued on page 5, co 
Prompt — Accurate — Reasonable 
ABSTRACTS of proceedings in Chancery and United Sta 
Court. 
CERTIFICATES of regularity of proceedings or corpo 
standing. 
SEARCHES in New Jersey Supreme and United Sts 
Courts. 
INFORMATION and forms in any of the departments 
Trenton. 


THE STATE CAPITAL TITLE & ABSTRACT (( 


NATIONAL NEWARK & TRENTON TRUST BLDG 
ESSEX BLDG., TRENTON 8, N. J 
NEWARK 2, N. J Tel. Trenton 8439 
Tel. MArket 3-2200 











J. VINCENT DONEGAN 


Certified Shorthand Reporter 
Master in Chancery - Supreme Court Examiner 
Notary Public 


SHORTHAND REPORTING IN ALL ITS BRANCHES 8 
A STAFF OF CERTIFIED SHORTHAND REPORTER 


24 Commerce Street, Newark 2, New Jersey 
Telephone: MArket 2-7356 


HAVE IT REPORTED — THE RECORD NEVER FORG 














lL. successfully serving t 
needs of our customers for many years, we ha 
had the efficient help of numerous attorney 

The necessity for competent legal advice is i! 
pressed upon us and it has been the policy of t 
Institution, throughout the years, to coopera 
with Members of the Bar to the fullest extet 


















TRUST DEPARTMENT 


HOWARD SAVINGS INSTITU 


Chartered 1857 

764-768 BROAD ST., NEWARK 1, NEW JERS® 
Acts as Executor, Trustee, Administrotor, Gvardian oad Custodo# 
MEMBER FEDERAL DEPOSIT INSURANCE sources 
















gift of the residue i be 































had 1, 
sa nev 
* meet 
dividuali 
the _ 

agency 
4 of Char 
< discret 
Mis time 
u0n took 
2 to the 
4 centur 
neach m 
in the 
systems 
court wh 
to stri 


?e indiv; 


properly 











the 
exeli 
title 


To 
com} 
exam 


NE 
TI 
830 I 


11 SO 

















N. 
de x Page 





Helping 
Drive 
ity Bars 
ted a com 
in the cuy 
erican (C; 
000. The » 
bulletin tp 
bar giving 
neer and 
American 
irmen of 
alph E 
ein. 

ent 7 
' treasu 






cal 
_- 























3 





trig ch 


ue i 
ther 
d pai 


ge 


d out of wg of law 






¢rineS 





» justice. 


Sepang en 
sact of becoming a system it 
mes legalized, 


j. L. J. Index Page 235 


NEW JERSEY LAW JOURNAL, THURSDAY, JULY 12, 1945 


Page Three 








A CENTURY OF THE NEW EQUITY 


(Continued from page 1) 








pparate equity: courts were 


up because equity had 
made into a body of rigid 
which were applied 
as mechanically as the 
common law. Equity had 


ome 2 Sterile system and 
<ed a progressive decadence 


agency able to individu- 
“The introduction 
e common-law theory of 


gng precedents and the re- 
ng case-law equity .. 


. that 
equity a system must in 
d prove fatal to it. In the 


and in be- 
g merely a competing sys- 
insures its ultimate 
had 


to be paiggenfal Since equity 
the resiggmeme “legalized,” it was as- 
ay be hagmeed that the usefulness of 





g proof that 
separate equity court 
been 
ed, not less, 

" of 


separate court was exhaust- 
But the increasing resort to 


istrative adjudication 
has followed merger is 
the task 


but 
equity 


more 
from 


sep- 
com- 


aw practices, not less, but 
» freedom to exercise 
iscretion. The human need 


judic- 





devised 


h and 


stice is not met by pro- 
ertainty and predicta- 
It requires also. the 
rating exercise of dis- 


om. When the courts deem- 


the importance of jud- 
‘retion, other agencies 
to provide some- 
equivalent to it. In the 
thirteenth centur- 
e common-law courts ad- 






wt 


sered equity. These courts 


losely identified with the 


tand thus their action was 
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* meet the insistent need 


dividualizd justice ground- 
the exercise of discretion. 
agency of course was the 


tof Chancery.* It too per- 
¢ discretion 


to evaporate, 
his time the attempted 
took the form of re- 
the method of the 
. century. 


heach merger of law and 
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the Anglo-American 
ems there ceased to 
t which stood in op- 
n to strict law. In cases 

individualized justice 
properly be attempted the 





individual had to go to court 
which stood for both strict law 
and opposition to it. A court 
which was obliged to preserve 
and cultivate the common law 
was to determine upon what 
principles the common law 
should be opposed and defeat- 
ed. The movement for merger 
of equity into law discounted 
this in its preoccupation with 
the belief that law and equity 
do not conflict, that equity is 
nothing more than a body of 
more enlightened principles of 
conduct which could be smooth- 
ly mortised into the common 


law. The doctrine of “no con- 
flict” was accepted by Mait- 
land,’ Langdell, and Ames.” 


That there is very real conflict 
between law and equity is more 
generally recognized today.” A 
judgment of a common-law 
court creates rights in the 
|plaintiff. A decree in equity, 


‘operating in personam, imposes 





jduties upon the defendant. 
|From this fundamental differ- 
lence, as well as from equity’s 


|principles, drawn from morals 
and applied in opposition to 
;common-law rules, conflict re- 
|sults. Equity compels the de- 
fendant to forego the exercise 
of legal rights where fairness, 
good faith and conscience dic- 
tate that they should not be 
enforced. Thus, as Professor 
Scott points out, “there is no 
conflict in form; however, there 
is only a conflict in substance.” 
Chief Justice Stone, writing of 
the “no conflict” theory many 
years ago, observed: 

“When one reflects that 
equity often restrained the 
prosecution of actions at law, 
and that the exercise of a 
large part of its jurisdiction 
involved for all practical pur- 
poses a negation of the rights 
of the legal owner, it seems 
extraordinary that any writ- 
er should ever have asserted 
broadly that there was no 
conflict between the doctrines 
of law and equity, and that 
anyone should have found it 
necessary or desirable to have 
written a book to assert the 
contrary doctrine. That 
there was a conflict in that 
equity often adopted a differ- 
ent doctrine than that of the 
law courts and based its ac- 





tion upon it, does not now 
seem fairly open to ques- 
tion.’ 
M and 18. 
ee ede quity Ju 
eae "Without 
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It has been reasoned that 
when a rule of the common 
law requires one result and an 
equitable principle requires an- 
other, the rule of the common 
law is in fact not law, and that 
there is no conflict ‘because the 
rule of equity is the only ap- 
plicable law. But the equitable 
rule does not destroy or cancel 
out in any way the rights cre- 
ated by the common-law rule, 
but merely acts upon the con- 
science of the individual pos- 
sessing those rights. Hence, the 
common-law rule is _ effective 
and operates in that it gives 
rise to the rights and they act- 
ually come into existence. The 
equitable principle, working 
through a decree in personam, 
merely stays their enforcement. 
When the legal right is met by 
the decree in personam there 
is conflict, and the decree pre- 
vails. 

Law 
blended 


and equity cannot be 

or homogenized for 
they are antitheses. The one 
strives for predictability and 
treats cases as belonging to a 
generalized type, the other 
strives for individual justice and 
treats cases as being unique. 
Each has a function to perform 
which requires freedom to act 
upon the other.” Hamilton, ad- 
vocating separate equity courts, 
wrote in the Federalist: 

“... To unify the (equity) 
jurisdiction ... with the ord- 
inary jurisdiction, must have 
a tendency to unsettle the 
general rules, and to subject 
every case that arises to a 
special determination; while 
a separation of the one from 
the other has the contrary 
effect of rendering one a 
sentinel over the other .. .’” 
Fused with the law in vary- 

ing degrees, equity has not been 
free to perform its task.” Mer- 
ger has brought about a func- 
tional efficiency at the expense 
of capacity to provide the jus- 
tice within justice suggested by 
the scriptural exhortation: 
“Justice, justice, shalt thou fol- 
low.” The fusion of law and 
equity is the product of an 
era which emphasized utilitar- 
ian, practical ends. As our cul- 
ture increasingly concerned it- 
self with immediate values, 
functional efficiency came to 
be the quality most sought 
after for the administration of 
justice. Merger undoubtedly has 
increased the simplicity and ef- 
ficiency of the courts. In addi- 
tion to simplification of plead- 
ing and procedure, complete re- 
lief may be secured in a single 
proceeding. But such simplicity 
is neither the sole nor the most 
important aim of legal institu- 
tions. A system of laws might 
possess the fullest measure of 
certainty and predictability and 
yet fail to provide a satisfactory 
quality of- justice.* The imper- 
fections of the separate equity 
court, when it is free from art- 
ificial restraints on the exercise 
of discretion, are those of pro- 
cedure. Most criticized has been 
the need for resort to two 
courts for full relief, although 
such occasions make up a very 
small segment of equity litiga- 
tion. Much of what is undesir- 
able might readily be cured by 
legislation. “The distinction be- 
tween earth, air and water is 


Amos, The Science of Law (1875) 
alternative appearance of law and 
y as the mutual checks and corrections 
» another are lasting and not transitory 
mena So soon as @ system of law 
reduced to completeness of outward 
form, it has a natural tendency to crystal- 
lize into a rigidity unsuited to the free ap- 
plications which the actyal circumstances of 
homan life demand.”’ 

16. The Federalist. No. 83 (1788). 
17. ‘‘In an indiscriminate ‘fusing’ or an 
indiscr!minate borrowing, these princples 
are likely to be lost. They are likely to be 
lest even in the administration of equity 
itself by judges with only a legal point 
of view."’ Bordwell, The Reaurgence of 
Eauity (1934) 1 U. of Chi. L. Rev. 741, 
747 
18. “If certainty 
law, it would be 
of rules were applied, 
uniform and stable. Law would be purely 
a matter of convention. A rule that a thief 
should get good title to all the goods he stole 
would afford as certain a basis for ecalcu- 
lating future conduct as the rule that he gets 
no title whatever . . . So we come upon 
the need for not merely a system of fixed 
general rules, but of rules based on justice, 
or in other words, on regard for errtain 
demands and capacities of human nature.’ 








becomes 


were the only end of 
indifferent what e*ystom 
as long as they were 











Dickinson; op. cit.-supra Note 5, at 113... 


not rendered ‘unworkable’ by 
the existence of dust, mud and 
clouds.” * 

The defects of the separate 
system relate to functional ef- 
ficiency, butthose of the merg- 
ed system are substantive and 
involve the quality of the jus- 
tice which the litigant may 
hope to secure.4In 1905 Dean 
Pound, although upholding the 
unified court, noted: “Examin- 
ation of the current reports will 
disclose four tendencies in the 
amalgamated system: (1) legal 
rules superseding equitable rules 
in certain cases; (2) equitable 
rules, or portions of them, dis- 
appearing; (3) equitable prin- 
ciples becoming hard and fast 
and legal in their application; 
(4) equitable rules becoming 
adopted in such way as to con- 
fuse instead of supplement the 
legal rules.’ 

Professor Walsh, in an article 
written more than thirty years 
later, while disagreeing with 
Dean Pound that equity was 
decadent, and extolling the re- 
sults of merger, conceded: 

“. ..In the field of specific 
performance of contract the 
early vigor which was shown 
by the Chancellor in the fif- 
teenth century has not been 
conspicuous in modern devel- 
opments. Some progress has 
been made by the Uniform 
Sales Act ... but the courts 
have hindered rather than 
helped the development ... 

“The extensive and recent 
development of arbitration 
contracts and their enforce- 
ment has been by legislation, 
made necessary by weak or 
mistaken decisions of the 
COuUres....; 

“The refusal of many courts 
to permit a defaulting pur- 
chaser of land to recover pay- 
ments made by him though 
they greatly exceed any dam- 
ages resulting, and even 
though no damages arose 
from his breach, is a definite 
failure of the merged proced- 
ure to accomplish a _ result 
which equitable relief against 
forfeiture clearly demands.’ 


19 Green, Separation of Governmental 





Powers (1920) 29 Yale L. J. 369, 371. C 
L. Martin (o. vy. L. Martin and Wilckes Co., 
75 N 1. 39, 71 Atl. 409 (Ch. 1908), 
t Eq. 257, 72 Atl. 294 (1909). 
e 7%. See for 
7 Neb. 256, 
> $f Ivinson, 4 
Wyo. 203, 33 Pac. : Wilson 
Louisville Trust Co., 102 Ky. 522, 44 8S. W 
121 (1898): Hodgson vy. St. Paul Plow Co., 
78 Minn. 172, 80 N. W. 956 (1899); Brown 
v Neilson, 61 Neb. 765 86 N. W. 498 
(1901) Townsend v. Allen, 62 Kan. 311, 
62 Pac. 1008 (1900) i the cases collected 
n (1891) 4 Harv. L. Rev. 394 
21. Walsh, Js Equity Decaderut? (1938) 
22 Minn. I tev. 479, 495. 





In some of the states where 
merger has taken place specific 
performance of a contract is 
now granted to a vendor in an 
action at law, since the decree 
sought is merely one for the 
payment of money. The result 
has been a disappearance of 
much of the essential fairness 
which equity enforced in cases 
of this kind, for such purely 
equitable defenses to specific 
performance as hardship and 
unfairness are not available in 
many of these jurisdictions. In 
this and in many other ways 
much of the “conscience” form- 
erly enforced in equity has been 
lost. 

When courts no longer have 
the positive function and the 
means to develop and enforce 
good conscience, the great work 
of raising the moral level of 
the law is retarded. By far the 
most valuable contributions to 
that process have been made 
by the courts. If we look upon 
the history of the development 
of law as a whole, all details of 
the process are dissolved into 
one occupation—the progressive 
conversion of merely moral ob- 
ligations into rules having the 
sancfion of the law. Putting 
aside legislation for the mo- 
ment, in the English and Amer- 
ican systems it was not the 
common-law courts but the 
equity courts which mainly 
clothed moral values with legal 
sanctions. Moral concepts were 
first made into equitable prin- 
ciples and then into rules of 
law. The equitable decision of 
one generation became _ the 
strict law of the next. In pre- 
cisely this way, and without 
benefit of merger, the doctrine 
of assumpsit, the rights of the 
assignee of a chose in action, 
the notion of fraud, the equit- 
able estoppel, the action for 





(Continued on page 7, col. 2) 
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Morris H. Cohn, Newark Ralph E. Lum, Newark ically changed political and 
William W. Evans, Paterson M. Lester Lynch, Jersey City economic structure in the Unit- 
Forster W. Freeman, Paterson Albert A. F. McGee, Atlantic City ed States may result from the 
L. Stanley Ford, Hackensack Edward E. Mishell, Maplewood multitude of treaties and inter- 
Israel B. Greene, Newark yw mee yyy son handmaa national commodity agreements 
J ih Harrison, Newark ulius ar, Camden : te : 
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Eugene F. Hoffmann, Newark Milton M. Unger, Newark was declared here by J. Howard 
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punaubiqeuens Instead of undertaking to re- 
Published every Thursday by the strict world production and 
NEW JERSEY LAW JOURNAL PUBLISHING CO. world trade he asserted, “we 
24 Edison Place, Newark 2, N. J should seek to free that trade 
Mitchell 2-0075 from the straitjackets of car- 
tels, unduly high tariffs, import 
quotas and all other restraints 
that do not come from the free 

choice of a free people.” 

As in the case of the Anglo- 
American Oil Agreement, Pew 
said, the use of the treaty mak- 
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THURSDAY, JULY 12, 1945 ing power to over-ride constitu- 
tional limitatons and set the 
NON-PARTISAN COURTS stage of national socialism may 
be applicable in other indus- 
P pervecm aageomnie? tries. 
President Truman has now an appointment to make not only “During the controversy over 


to the District Court of this state and to our Third Circuit Court of the petroleum agreement,” he 
Appeals, but, with the retirement of Mr. Justice Owen J. Roberts, ' recalieq “it was reported that 
to the Supreme Court of the United States. To lawyers most|<similar international agree- 
intimately, these appointments will tell much of the character Of | ments were contemplated cov- 
the President that is yet to be told. By the appointments to the ering approximately 60 com- 
lower courts he will reveal in a measure how much he is to be | modities and services in dnter- 
subjugated by political pressures. By the appointment to the high-| national trade ... All would be 
est court he cannot but disclose fundamental philosophic tenden-| nit together into an integrated 
cies unless (but this is incredible) he should appoint to the court | whole under the direction of an 


one who has never spoken his mind publicly on fundamentals. International Trade Authority. 
It is of course granted on all hands that no one but Democrats “These plans are sufficiently 





will be appointed. We in New Jersey may warrantably take con-|proad, if pursued, to encom- 
Siderable pride in the tradition established by Governor Werts who pass a large part of world trade 
was elected in 1893. Himself a former New Jersey Supreme Court |jn gq super-state cartel system. 
Justice, he first recognized the virtues of having the ten major|More alarming. however. this 
judicial officers of the state, the Chancellor and the nine justices| movement would entangle a 
of the Supreme Court, half Democrats and half Republicans, |jarge part of our domestic econ- 
thereby to take and keep the court out of politics and incidentally|omy in the tentacles of the 
to furnish tacit assurance that these judicial officers are pre-| vicious cartel system. with de- 
sumptively entitled to reappointment if they have given satis-| structive repercussions upon 
factory service. The principle was later extended to the Judges of | every other line of economic 
the Court of Errors and Appeals and recognized by Chancellor | activity. 
Walker in the appointment of Vice Chancellors and, later, full-time ‘Some Fooled by It 
Advisory Masters. Governor Silzer, himself a former Circuit Court “The amazing thine is that 
Judge, extended the principle to the Circuit Court. A statute has| this scheme for super-state car- 
been enacted governing our Common Pleas Courts (R. S. 2:6-4) |tels has won the support of 
by which it is provided that in every county in which there are|men who agree that the private 
two or more judges of that court, all appointments must be made | cartel is evil and reprehensible. 
so that tue appointees shall be, as nearly as possible, in equai| Yet they profess to believe that 
numbers, members of different political parties. The words “poli-|/an undertaking that is against 
tical parties” are defined in the statute to mean such parties as|the public welfare and thus 
Shall have cast the largest or next to the largest number of votes,| bad. can be made good if it is 
respectively, for members of the general assembly at the last pre-|conducted under the aegis of 
ceding general election held prior to the making of any such | government. The private cartel 
appointments. A like statute governs the state District Courts,|contains the competitive germs 
R. S. 2:8-9.1. Realistically with our two-party system, there can | of its own destruction. The gov- 
be no non-partisan court which is not bi-partisan. ernment-sponsored cartel, such 
There have been occasional attempts in the past to give a bi- las the NRA codes, and the sup- 
partisan cast to the U. S. Supreme Court. For instance, President | er-state cartels, are far more 
Taft, a Republican, promoted Associate Justice White, a Democrat, | reprehensible because there are 
to the Chief Justice; Coolidge, a Republican, appointed Associate |no means for their eradication.” 
Justices Butler and Sanford, both Democrats; and Hoover, a Re- ee 
publican, named Chief Judge Cardozo of the New York Court of Reprimand Attorney For 
Appeals, a Democrat, to succeed Justice Holmes, a Republican. Fail ToS D ' 
However these scattered attempts at creating a bi-partisan U. S. ailure to ee octor's 
Supreme Court have established no Federal tradition. It is not Fee Paid 
suggested that appointments to the highest court have been made SEER 
to build up political machines in any petty way; the attempt has| Chicago, Ill. (CCNS)—For the 
been rather, by Republicans and Democrats alike, to secure a/|good name of the legal profes- 
partisan judgment on economic issues, to secure even an un-/|siOn, a lawyer who undertakes 
balanced court. There are few more insidious ways to raze 150|tO see that a doctor gets his fee 
years of faith in the U. S. Constitution than to have its words|for taking care of a client 
turned about by the highest court to promote one policy in one | Should live up to the agreement. 
generation and a contrary one in the next. Men must be appointed| This was declared in an 
who will seek to attain only in a gradual way those changes that | °Pinion by the Chicago Bar As- 
are called for, who will have the judgment to hold fairly quiet, so | S°ciation’s committee on Profes- 
far as it lies within their power, the pendulum which ascillates to | S!0nal Ethics in a case in which 
and fro from the left to the right from one age to the next. of |? J@wyer, representing a client 
course stability cannot now be had by going back to the views|2° had a claim for personal 
of the last generation. To succeed in their task, those appointed |'™JUTIes, requested the doctor to 
must be ready to submerge their own notions beneath main cur- |™Ke Periodic examinations for 
rents; they must be sufficiently altruistic, sufficiently non-partisan, the purpose of testifying at the 
that men will not only respectfully submit themselves and their trial. The lawyer said he would 
affairs to the court, but with great faith in its wisdom accept its see that the doctor's fee was 


udgments. paid. 
judg Subsequently the case was 


settled. The lawyer paid the 
proceeds to plaintiff without 


, makin rovisio or - 
In possibly ten, twenty, or| days with fond memories, much tor’s pee sue einai ooees 


more years, curious searchers|as we now look back at cases , 

will look to see who were the/and trials in the early part of a! yin ogg under 
lawyers involved in the first] the century. such circumstances either to see 
cases instituted in the now new The attorneys who instituted | that the fee was paid out of the 
District Court of the Essex|case No. 1 in the district court,| proceeds or to pay it himself 
County Judicial District. These|and small claims divisions, re- | constituted unprofessional con- 
attorneys themselves, if they re-| spectively are Laurence’ E.| duct tending to bring the legal 
call the matter at that time,| Keenan of Belleville, and Ed-|profession into disrepute, the 
will probably look back at these} ward Krowen of Newark. Bar committee declared. 
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What a confusing month! It certainly answers a dese 
tion we once heard, “a conglomeration of heterogeneous ma 


—in other words, “cockeyed”. Weather that changed from % 


grees with frost for good measure to 98 within 48 hour 
cane warnings that heralded the most beautiful day 


month, the wartime annual meeting that makes it 


haven’t had one at all, the Mighty 7th War Loan driy 


to figure out how to can as most heartily urged by 


ernment when the sugar ailotment’s nil, closing the f 
of the Association, enjoying a great profusion of gorgeoys ¢ 
ers (compensation for some of the rain and more rain 


springtime), wondering how soon we shall see you now 
Day has passed, worrying about those who will have 
making V-J Day, and a dozen and one other things, 
life far from monotenous. When the war is finally ove 


us will be able to settle down to routine for a long tim 


The San Francisco Conference has closed, anoth 
step in History. As men moved from cave to family, to 
to nation, with much faltering and slipping back an 
wholly able to work and live together happily, so no 
gress to a larger unit. A new period of History ope: 
who are attempting to translate the yearnings of gens 
mankind into practical living, must inspire and ma 
determination that it shall be a truly great part of t 
story. Those who finally drew the document we hopes 


its place with the Magna Carta, The Bill of Rights, anc 


Constitution have done a great service. We pray that 
for this momentous undertaking is right, for unless 
power of man can force its success, for there still is 
that shapes our ends, rough hew them as we may”. 
The Annual Meeting 

June 9, 1945, marked the strangest annual meeti 
annals of the Association, a day of two streamline 
sessions with no luncheon, dinner or party. The noon ! 
ever, was very sociable as almost everyone ate at the 
visited around. 


The reports of the Secretary and Treasurer showed the 


sociation is in good shape, although you may have g 
it has taken very careful planning and work to kee 
these times. The Trustees deserve much more praise 
ever get for the time, thought, and energy they giv 
many duties, not to mention spending their own mon 
We are most fortunate in having had, and now having 
interest in the profession and its problems. 


The Committee on Americanization made an interestin 


ro he 























servation: that we shall have to consider a new problem in 
post-war planning—to make good citizens of those who alr 


are citizens instead of concentrating all our efforts on th 


are newly admitted by naturalization. The more one 


it, the more sense it makes. Does anyone fully appreciate 


can citizenship? 
The Committee on Law Reform reported there 


complete revision of the probate law of the State and that 


yers will be requested to send their ideas to the Lav 


and Bill Drafting Commission, State House, so some of 


are “sweating it out” can get your mind off that 
while you think about probate law again. 
The special Committee on Prerogative Writs plans 


proposed legislation to the members of the Association 


Courts for criticism, so we may, we hope, have some 


that direction if we can handle the constitutional pow 


Supreme Court in these matters. 

Unauthorized practice of the law and our efforts 
came in for much attention. As Edward would say, a 
the lawyers are beginning to wake up, and if they 
as hard for themselves as for their clients, there is 
why we cannot get our proposed legislation through 
tion offered at the meeting, and referred to the T1 
the Committee on the Unauthorized Practice of the 
to withdraw from the Code we have with the Realtor 


very evident from their opposition to legislation that 


incorporated the Code that they do not want to be b 
Another resolution would provide for an investigator 
practice, such as is provided by the Medical Society 
we get something done while there is some law left 
to practice! 

The President’s annual address, “The Practice o! 
which you may have read in the Law Journal, was 
piece on the subject. Mr. Klausner presented the pr 
the answers without a lot of “window dressing” t 
one’s mind. 

The War Work, Legal Education, and Post-Wa! 
Committees can all be proud of their record up to thi 
for their plans for the future. We are sure that wher 
for you to get back into practice, there will be plenty 
you if you need it. Our main difficulty is that there 
of knowing how to time courses, etc., since there is 
knowing how many of you will be back within any ¢g 

We not only had fine reports and discussions 


problems, but Major General Myron C. Cramer, the Judge 


cate General of the Army, addressed us as well, giving 
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side of the picture which was good because we learned th? 


efforts have been and are helpful. We all need to ca 


ourselves at times, and General Cramer was a gooc 


upper. Incidentally, he is a most pleasant person tc 
jaw would indicate it might be well to obey his orders 
The new officers for the year are Pres., Albert A 
of Atlantic City; lst V. P., Walter G. Winne of Hacken 
V. P., Joseph J. Summerill, Jr., of Camden; 3rd V. P 


Paladeau, Jr. of Jersey City; Secretary, Yours Truly of Tr 
and Treasurer, Edward T. Curry of Camden. Robert K. 
Ocean City, Edward C. Waddington of Camden, and T 
Parsons of Red Bank are the new Directors from the 1% 


and 3d Judicial Districts respectively. 
When Mr. Klausner, the retiring President, handed 


to Mr. McGee, the new President, he expressed the hope 0) 


of us that when it was received bythe next President 
would have won the victory and peace would reign all 


world. 
(Continued on page 5, col. 3) 
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VICE ent bond 
ontinued from page 2) 
PTS a desl eROGATIONS — LIBEL — 
neous mat in action for libel, where 
d from 33 is denied, interrogator- 
} Hours, hull 4. to the extent and value 
. a, S Of @ gefendant’s property are 
‘S 1l seem ser. 
n drive. ¢ “ one 
i by the gested from a memoran 
the Asca) quay. ©: C. J., filed July 3, 
gorceous sme J: Supreme Court, Cam- 
sorseous Sai county. Clark v. Sherrerd. 
re Tain of @osintiff: Walter S. Keown. 
ssaty re gefendant: Boyle and Arch- 
4 Dar 
vie “Y€ 48 intiff sued defendant, his 
ce Seana cousin, alleging certain 
nother upegyeetous remarks were made 
y to ‘own guefendant to a friend of the 
> an <n, Meptift. He seeks exemplary 
> now we meee: Defendant denies 
ope! . ‘Mog the remarks and denies 
cencration dm anything she may have 
oe SE cas said with any malice. 
ny a intiff has served defendant 
: ... fe interrogatories as to the 
apy “ “@l.; and value of her property 
S, anc our@ll March, 1943. Defendant 
— nfused to answer the inter- 
_— ries and moves to strike 
I is Des#l on the grounds that they 
yrsonal and confidential, 
meeti 
nlined busi 
oon hour, t 
the 
show‘ ni 
ye g é 
. kee the convenience and 
raise than Profit of Members of 
y & ; the New Jersey Bar 
mo as 
swing. sue 
inte ing soroved Subscribers to this 
prob Service obtain 
se W a) plete processing of mort- 
s Oo! ¢ applications 






















available to the plaintff in the 
Register’s office of Camden 
County, and that they are im- 
proper at this time when there 
is no proof of malice on her 
part since the answers would 
not be relevant or material evi- 
dence until after substantial 
evidence of malice was produc- 
ed. 

No New Jersey case is disclos- 
ed where interrigatories of this 
type have been asked or passed 
upon in a libel or slander suit. 

The valuations as of March, 
1943, would be improper at the 
trial. The values in question 
would be the values at the date 
| of trial. The information as to 
real estate holdings may be ob- 
| tained at the Register’s Office. 
| There is no allegation that the 
| defendant has or is contemplat- 
ling disposing of her assets. The 
court does not think it will be in 
|the interest of justice, aside 
|from the reasons urged and 
| stated, to compel the defendant 
to supply the _ information 
sought in the interrogatories. 

The motion to strike the in- 
terrogatories is granted. 





UNLAWFUL COMPETITION 
FAIR TRADE — MASTER & 
SERVANT — In the absence 
of a restrictive covenant, and 
when no fraud is practiced, 
a former employee will not 
be enjoined from soliciting 
the customers of his former 
employer, though such custo- 
mers be represented as “occa- 
sional” or “latent”. 

Digested from a memorandum 
by Jayne, V. C. rendered July 3, 
1945. In Chancery of New Jer- 
sey. Between Abalene Extermin- 
ating Co. and Elges. For com- 
plainants: I. Herbert Levy. For 
defendants: William Reich. 

This matter is before 


the 


























(Continued from page 4) 





State of the State H 


The primary election is over and both parties have adopted 
platforms for the year. We shall try to get copies to send you 
next month. There is nothing startling in either of them. 

There seems to be little interest in the 1945 election be- 
cause few important offices are to be filled. This is too bad. be- 
cause good local government is most essential. It is time we 
Americans get back to the Town Meeting idea which made 
every one conscious of the importance of having the best pos- 
sible local officials. 

Both parties are looking forward to the 1946 election when 
a Governor will be elected. The Democrats have already decided, 
it is believed finally, that District Court Judge Lewis G. Hansen 
will be their candidate, and reports are that Judge Hansen is 
letting no grass grow under his feet in getting around to become 
acquainted in those districts where he is not well known. The 
Republicans have not decided on any one candidate, as yet, and 
the next Primary may find two or twelve names on the Repub- 
lican ballot. 

The Workmen’s Compensation Advisory Committee recently 
named by State Labor Commissioner Harper is now working on 
a possible revision of counsel and medical fees. 


Locus In Quo 

Lt. Col. Edward F. Baumer, GS.C., War Dept. Genl. Staff, 
G-1, 2 D 922, The Pentagon, Washington, D. C., looks as if ne 
might be settled for the time being at least. 

Franklin H. Berry is now a full Colonel. The raise in rank 
was a birthday gift by one of those coincidences that make life 
interesting. He is attached to the Judge Advocate Department in 
Normandy. 

lst Lt. Reginald C. Burroughs, 01321098, Hg., 7th Army, J. A. 
Sec., A.P.O. 758, N. Y., is now wondering whether he will go 
directly to the Pacific front or have a chance to go through 
the States, a riddle a lot of men would like to have solved 
quickly. Reg. is in Germany, where he has done a bit of sight- 
seeing. 

Cpl. Henry F. Gill has been transferred to 1408th A.A.F. Base 
Unit, Eur. Div., A.T.C., A.P.O. 741, N. Y., from the 9th Army. He 
is now in the Legal Aid Office of the Air Transport Command at 
the Paris Base, a bad second choice to home. 

John B. O’Neill, C. Y., U.S.C.G.R., is now with the Merchant 
Marine Hearing Unit, Room 803, U. S. Custom House, Second 
and Chestnut Sts., Phila. After having been transferred 10 times 
in the past 12 months, and having been throughout Europe and 
Africa with a chance to see Gibralter by moonlight and sunrise 
over Mi. Vesuvius, Mr. O’Neill hopes to be in Philadelphia long 
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Aged Pole Survived 
Terror of Invasion 


Philadelphia, Pa. (CCNS)—To 
indulge the presumption of con- 
tinuance in life with regard to 
an aged inhabitant of Poland, 
last heard from nearly five years 
ago, would be to fly in the face 
of the cruel realities of the 
situation, in the opinion of 
Judge Chas. Klein in Orphans 
Court here. 

The Pole in question would 
have inherited from the estate 
of his brother, could it have 
been shown that the former was 
alive after October, 1943. The 
Polish Consulate General made 
a claim for the money. 

Judge Klein remarked that 
ordinarily, where the existence 
of the brother in Poland had 
been established, a presumption 
would arise that he was still 
alive. But the war situation has 
rendered inapplicable the rules 
applied in normal times. 

The brother was last heard 
from in March, 1939, at which 
time he was 78 years of age and 
a resident of Lublin province. 
To be alive when intestate died 
he would have had to reach the 
age of 82 and to have survived 


the “murder, starvation, sadis- 
tic tortures and wholesale ex- 
termination” visited on his 


people, particularly in the pro- 
vince of Lublin. Under such cir- 
cumstances it could hardly be 
presumed that he was still alive, 
Judge Klein said. (Feodor’s Es- 
tate). 

















































F.H.A. and Conventional 
Mortgage Loans 


ON LOW TERMS—-AT MINIMUM 

costs — AND COMPLETE Co- 

OPERATION WITH APPLICANT’S 
OWN COUNSEL 


JERSEY MORTGAGE 
COMPANY 


The Lawyers’ Favorite Source 
for Mortgage Money 
ROBERT FE. GOLDSBY 


President 


280 N. Broad, Elizabeth 











Telephone EL 3-0900 














Oldest Bank in South Jersey 





on ee to close mortgages on court on an order to show cause | enough to catch his breath. 
prec vhaif a Se, Soe Roath Set. Samuel J. Shmerelson, 32958951, is somewhere in the 
—- i commissions fer ail The bill of complaint seeks to aig shan Testy address is Hq. U.S.A.S.OS., O0.C.Q.M., A.P.O. 707, 
and that mages accepted by us enjoin the defendants from sol- | ~ = “ ; ; 
» Le iciting business from the form- Here’s hoping, with Dave Klausner, that a year from now 
me o 5 er customers of the complain- | the war will ——" and you will be back with us actually 
hat ra \ ant except by means of gener- ' 
VID CRONHEIM al public advertising. Best personal regards from each of us, 
plans to sume afey ej Seley viy-\a hd The defendant Elgers is a Sincerely, 
ciation and iii former employee of the com- EMMA E. DILLON, Secretar 
Santamor = eroved FHA Mortgagee plainant company. He signed no | , y 
al power Of TIAA RAR, A ZA soca oe restrictive covenant and ex-| employment. He left the em-! Workmen’s Compensation 
MArket 3-1349 pressly declined to sign any| joy and established his own 
forts to cut such obligation in accepting the |; ness and has since solicited Summer Schedule 
ay, @ long | —_ | former customers of the com- 
they wi plainant whose names and ad-} There will be no formal hear- 
re is no rt dresses he learned as a neces-|ings in the Workmen’s Compen- 
ough. A res LAW PRINTERS sary incident of his employment. |Sation Bureau at Newark, Jersey 
ie TI stees “ ‘i In the absence of a restric-|City or Elizabeth from August 
f the Law, Specialists tuve covenant, and when no/|10th to September 3rd inclusive. 
altors as CASES AND BRIEFS ON APPEAL fraud is practiced, a former | Regular hearings will be resum- 
. : -_ IC employee will not be enjoined|ed on September 4th. 
e bounds T W from soliciting the customers of 
ator unis ARTHUR ° CROSS, IN . his former employer. The law a 
iety. Let's. aw: Cnaty See a W|distinguishes between an em- ere 
a PANDICK PRESS, INC. ployee pirating his employer's iain 
ae ot Gal 71-173 CLINTON STREET. NEWARK 5, N. J. ae ps pee = = 
was a mas TetrPHonE MARKET 3-4994 for it. 
to eae a There is no allegation or 
; one proof of fraud here and no 
War Pla confidential relationship or sec- 
—~ time ret trade information. Com- 
ae plainant seeks to class its list of 
wher ' CROSS EXAMINE YOURSELF customers in the secret trade 
wend oe information category but with 
a ‘ ld do this, this the court does not agree. 
ae 7 ah Seateteeee om : There was no filching of a list 
any giveD © there would be fewer unprotected wives of customers. A former employee 
ons . pi , and children. is under no obligation, unless he 
the Judgt « has assumed one to refrain from 
giving g ; oes 
earned that Any father knows whether his cenpeed peg ae customers he 
© catch UP life insurance is adequate. Complainant seeks to create 
a go a = an exception on the ground its 
on tc but If it is not, he knows along what customers are “occasional” or 
orders Pe path his duty lies. “latent”, that they do not wish, 
ert A. F.° or want to disclose any publicity 
Hackensack, or information as to their need 
|v. P., N. for or use of an exterminator. 
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obert K. > 

















and Theode 
om the 1st 


nanded the - 
the hope ° 
ssident our © 




















































eign all over 














She PrupentiAL 


INSURANCE COMPANY OF AMERICA 
A mutual life insurance company 
NEWARK, NEW JERSEY 














The court does not agree that 
an exception to the general 
rule should be made in the 
factual circumstances exposed 
at present. 

There being no proof of any 
covenant, fraud, misrepresenta- 
tion or secret trade informa- 
tion, the court will, under the 
general rule, discharge the re- 


on its legality. 


properly witnessed. 
Wills” * 


FIRST CAMDEN | 


NATIONAL BANK & TrusT Co. 
Camden 


GIVES THIS ADVICE 


To Customers Inquiring 


ABOUT WILLS: 


“Leave it to your attorney—a legal spec- 
ialist—to see that your Will is in proper 
legal form. Regard his fee as ‘insurance’ 
Let him see that your 
Will is properly drawn, properly signed, 


We do not draw 
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LEGAL NOTICES 


LEGAL NOTICES LEGAL NOTICES 


LEGAL NOTICES 





STATE OF NEW JERSEY 
DEPARTMENT OF STATE 
CERTIFICATD OF DISSOLUTION 
To ali to whom these presenta may come, 

Greeting 
WHEREAS, It appears to my satisfaction, 
by duly authenticated record of the proceed 
ings for the voluntary dissolution thereof 
by the unanimous consent of all the stock 
holders, deposited in my office, that 
LLECTRON lt TING 
LABORATORIDS, IN‘ 
a corporation of this State, whose principm 
office is situated at No. 24 Commerce Street, 
in the City of Newark, County of Essex 
State of New Jersey (F. D. Masueci, be 
ing the agent therein and in charge thereof, 





upon whom process may be served), has 
complied with the requirements of Title 14 
Corporations, General of Revised Statutes 


of New Jersey, preliminary to the issuing 
of this Certificate of Dissolution 

NOW THEREFORE, 1, Joseph A. Brophy 
Secretary of State of the State of New 
Jersey, Do Hereby Certify that the said 
corporation did, on the Twenty-fifth day of 
June, 1945, file in my office a duly executed 
and attested consent in writing to the 





dissolution of s& corporation, executed 
by all the stockholders thereof, which said 
consent and the record of the proceedings 


aforesaid are now on file in my said ofMfe: 
as provided by law 

IN TESTIMONY WHEREO! I 
have hereto set my hand and af 
fixed my official seal, at Trentor 
this [wenty-fifth day of June 
ndred 


(Seal) A. D. one thousand nine h 
and forty-five 
J BROPHY 
Secretary of State 
LJ June 28, July 5, 12 $12.80 








STATE OF NDW_ JERSEY 
DEPARTMENT OF -STATI 
CERTIFICATE OF DISSOLUTION 
To all to whom these presents may come, 

Greeting: 
WHEREAS, It appears to my satisfaction, 


by duly authenticated record of the proceed 
ings for the voluntary dissolution thereof 
by the unanimous consent of all the stock 


holders, deposited in my _ office that 
PARAMOUNT AUTO SERVICE 


a corporation of this State, whose principal 
office is situated at No. 397 Central Avenue 
in the City of East Orange, County of Essex 
State of New Jersey J. Samuel Beismeier 
being the agent therein and in charge thereof 
upon whom process may be served) has 
complied with the requirements of Title 14 


Corporations, General, of Revised Statutes 

of New eaters 4 preliminary to the issuing 

of this Certi te 
NOW THDREFORE 








Brophy 
Secretary of State of f New 
Jersey Do Hereby Certify that the said 
corporation did, on the Eleventh day of 
June, 1945, fi in my office a duly executed 
and attested consent in writing to the dis 
solution of said corporation executed by 
all the stockholders ” there of, which said 
consent and the record of the proceedings 
aforesaid are now on file in my said office 


as provided by law 
I rESTIMONY WHEREOF, I 
! 





have hereto set my hand 

fixed my official seal, at 

this Eleventh day of June 
(Seal) one Bee sand nine hundred 


forty-fiv 
J A B ROP HY 
Secrtary j Ntat 


LJ June 28, July 5 





1 $12.80 





STATE OF NEW JERSBPY 
DEPARTMENT OF STATI 
CERTIFICATI Ol DISSOLUTION 




















Ju 
» of WILLIAM SRULOWITZ, 


It appears to my satisfaction 
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TO THE CREDITORS OF THE 


EXECUTIVE BUILDING AND 


ASSOCIATION-~ LIQUIDATING CORPORA- 
I 


TION, formerly known as THE 
EXPCUTIVE BUILDING AND 


ASSOCIATION OF THE CITY OF NE w- 


ARK, N 


Pubiie notice is hereby given, in accord- 


nee with the statutes of the State 
Jersey, to the creditors of The New 
tive Building and Loan Association 
City of Newark, N. J. (now known 


New Executive Building and Loan Associ 
tion Liquidating Corperation) to Dbris 


under oath, their d-bts, demands and 
against such Associatic 
months from the date hereof 
barred from any action ther 








account thereof against the said co poration, 


or its officers, directors or members 
Proofs of claim must be filed 

ation, No. 631 Spring 
N 





June 1945 

NEW ‘E Xk { TIVE 

(formerly wh a 
I 


EXECTI TIVE BI 
LUAN ASSOCIATI 
I 





within three 








AND LUAN ASSOCIATION 
in nine gig ah CORPORATION, 










































































To all to whom thes i sents may con 
Greeting 
WHEREAS, It appears to my satisfactior 
by duly authenticated record « the ceed 
ings for the voluntary dissolutior thereof 
by the unanimous consent of all the stock 
holders, deposited in my office that 
METROPOLITAN INVESTORS CORP 
r corporation of this State whose principa 
office is situated at Ne 744 Broad St t 
in the City of Newark, County of Dssex 
State of New Jersey { seph H tya 
being the agent therein and charge ther 
of, upon whom process may be served), ha 
complied with the req n ts f Tit 14 
Corporations, General Revised Statut 
of New Jersey p minary to t is g 
of this Certificate f Diss tior 
NOW THEREFORE, I, Josep A. Bron 
Secretary of Stat of the Stat of New 
Jersey Do Hereby Certify that the said 
corporation did on the rhirtieth day « 
June, 1945, file in my off i duly execut 
and attested consent in writing to the disso 
lution of saic orporat xeented by ‘ 
the stockholders thereof which said ¢ sent 
and the record of the proceedings aforesaid 
ire now on file n my said office as provided 
by law 
IN rESTIMONY WHEREO! 
vv h t set my hand and f 
fixed my off ‘ sea it ‘iT t 
this Thirtieth lay > Jur A.1* 
(Seal) one t mre me hundred and 
forty-five. 
J A. BR oF Hy 
Necretar Ntate 
LJ July 5, 12, 19. 26 $16.80 





SURROGATE’S NOTICES 








PSTATE OF ANNIE V. STONE, deceased 
NOTICE OF SETTLE MI ST 

Notice is hereby giv that i ts 
of the subscribers, A M. 8t und iI 
ias I Stone executors f t 
Thomas I Stone, d used, WwW 
lifetime was one f tl trustees 
Stone, deceased and Lillias I 
William A. Smith, surviving trt 
the last will and testament of 
STONE, deceased, will t suedi te 
by the Surrogate a renorted 
to the Orphans’ Cor tl Ce 
sex on T sday, th day 

Dated: June 9 

ILLIAS I STONT 


I 
WILLIAM A. SMITH 
ALICE M. STONI 












































582 North 
¢ of th 
ired Twe 

t $2 
€ this sa 
Newark J j 18. 1945 

WILLIAM H. BUTLER, 3D, St 
Matthew J. Re y, Sol'r 
L.J.—June 28, July 5 2, 19 
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ur r aims 
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Surrogat t ‘ 
nad o the applicat 
d Ex tor said 
hereby g to t red 
said deceased, t the s 
ler ath or aff heir ¢ 
ds against t f said 
SIX t s date 
w for rt 1 prosec 
recovering t $ the s 
COHEN 
ace 
rJ 1 91. 28 5 12. 19 
June 1 
Estate f MARGARET J M AVOY 
ased 
Pursuant to the order of GEORGE 











;EOR 
OMAS B. DAVIDSON, 




















Herrigel, Lindabury & Herrige r tors 
1060 Broad Street, Newark 2, N. J 
J June 14, 21, 28. Jnly 12 
1945 
ESTATE OF LILLIAN F de 
ceased. 

Pursuant to t order of GI ORE iE 
BECKER, Surrogate nty Essex 
this day made, on at of ti 
undersigned Sub ator of said 
deceased, notice is n to the cred 
itors of said deceased, to exhibit to the 
subscriber under oath or affirmatior their 
claims and demands against the estate of d 








deceased, within six months from this 


a . 
or they will be forever barred from prosecut 


ing or recovering the same against the sub 
seriber 
A W. ARREN LITTMAN, 

ktreet 





LJ June 14, 





TO WHOM IT MAY CONCERN 


PLEASE TAKE NOTICE, that I shall 
apply to the Essex County Court of Common 
Pleas on the 23rd day of July, 1945, at ten 


o'clock in the forenoon, or as soon 


r 
as the matter can be heard, at the Court 
House in the City of Newark, New Jersey, 
for an order authorizing me to assume the 
name of FRED ALLEGRI, pursuant to the 


statute in such case made and provided. 
Gactars Allegri 

Dated: June 13, 1945 

Jack J. Terkowits, 

Attorney for Petitioner, 

55 Park Avenue 

Rutherford, New Jersey 


L.J.—June 28, July 5, 12, 19 $6.30 
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JAMES MOLINELLI 
e said instrument and hear. 











me the day and ‘year alvove ‘written 
Catherine Kellman 








: ry 
L.J.—June 28, July 5, L.J.—June 28, July 


rH II Proctor 
921 Bergen Avenue 

Jer ty N J 

L.J ne 21, 28, July 5, 12, 19 


the s ) 
MURRAY 








of GPORG 
ty of 


the subse criber 


Sorg & Sorg, Proctors, 
744 Broad Street, 
Newark N 
L.J.—J 





July 2, 
OF JAMES D. BROWER 





iE HOW TAR D SAVINGS INSTITUT 





ovwased 


BECKER, Surrogate of the County 


six months from this date, or they 
ing on same against the subscribe 


COMPANY 
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A CENTURY OF THE NEW EQUITY 
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money had and received, relief 
against unjust enrichment, the 
concept of fiduciary duty of 
trustees and agents, and the 
lien theory of mortgages, were 
established by equity and then 
adopted by law courts. One 
would expect that after a gen- 
eration of experience with mer- 
ger its supposed enrichment of 
the law would produce notable 
advances in this process. Espec- 
ially should this be the case 
during the past fifty years, 
when social utility more than 
ever before was the standard 
by which law has been shaped. 

But what outstanding strides 
have the merged courts made, 
aided by the highest level of 
attention to the social sciences 
in the history of Anglo-Ameri- 
can law, in giving moral prin- 
ciples the sanction of law in 
that period? In 1938 Professor 
Walsh listed what he called 
“contributions of modern equity 
to the law’s growth.’” With one 
significant exception these will 
be found to include no new 
principles taken from morals 
but to be merely the extension 
of well-established equitable 
rules to new situations. The de- 
velopment of equitable protec- 
tion of business rights and in- 
terests he took to be next in 
importance to merger itself. The 
i}modern law of unfair competi- 
tion, trade-marks and business 
rights, except as controlled by 
statute, can be traced back di- 
| rectly to Mitchell v. Reynolds,” 
|decided by the King’s Bench in 
|1711. Although the judgment of 
a law court, this classic deci- 
sion, “ignored by law judges, 








‘by | Was fostered by equity judges.’” 


| The guiding principles were laid 
i}down long before the merger of 
law and equity.” 

Next are mentioned cases ad- 
justing the relation between 
tween employers and employ- 
ees. While it is true, as Profes- 
sor Walsh declares, that the 
dissenting opinions of Holmes 
and Brandeis finally became 
law in most states, this was not 
accomplished until the enact- 
ment of the National Labor Re- 

tions Act, the Norris-La Guar- 
dia Act, and state anti-injunc- 
tion acts. Legislation, rather 
than modern equity, is mainly 
responsible for this develop- 
ment. 

Walsh notices next the pre- 
vention by injunction of nuis- 
ances dangerous to the public 
health where no property right 
involved. This he concedes 
was “a short and easy step” 
from injunctions restraining in- 
terference with navigable waters 
and public ways. And by an- 
other short step injunctions 
have been issued to restrain ac- 
tivity seriously endangering 
public morals. We have here no 
new principles, but the mere 
extension of established ones in 
a perfectly natural and well- 
known way. 

The protection of purely per- 
sonal as_ distinguished from 
property rights, is next cited, 
and here indeed a new princi- 
ple has been fashioned. But the 
pioneering equity decision which 
openly recognized a pure right 


Pe) 





23. Walsh, supra note 21, at 492 

24.1 P. Wms. 121 (K.B. 1711). 

25. Hanbury, Modern Equity (1943) 108 

26. See Jones, Historical Development of 
th I f Business Competition (1926) 5&5 
Yale I J. 905: Mund, Monopoly His 
tory and Theory (1933 ): Watkins, Indus- 

















Combinations and Public Policy (1927) 
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of privacy was in New Jersey, 
where a _ separate “Court of 
Chancery still functions in the 
spirit and manner of its an- 
cient prototype. In Vanderbilt 
v. Mitchell,” the highest court, 
in holding that equity would 
direct the cancellation of a 
fraudulent birth record and re- 
strain the complainant’s wife 
and her illegitimate child from 
using it, said: 

If it appeared in this case 
that only the complainant’s 
status and personal rights 
were thus threatened or thus 
invaded by the action of the 
defendants and by the filing 
of the false certificate, we 
should hold, and without hes- 
itation, that an individual has 
rights, other than property 
rights, which he can enforce 
in a court of equity and 
which a court of equity will 
enforce against invasion 
It is no objection to the ex- 
ercise of jurisdiction that in 
the ever-changing phases of 
social relations a new case is 
presented and new features of 


wrong are involved.’” 
At about the same time the 
New York Court of Appeals 


(more than fifty years after 
the abandonment of the sepa- 
rate equity court in that state) 
refused to restrain a flour com- 
pany from putting the plain- 
tiff’s photograph upon prints 
advertising its flour. The court 
concluded that the right of pri- 
vacy could not be adopted 
“without doing violence to 
settled principles of law.”” And 
a few years later a _ federal 
court in Missouri refused to 
enjoin a manufacturer of choc- 
olates from = simulating the 
name and seal of Vassar Col- 
lege to describe the product. 
The court described the Vand- 
erbilt decision as setting up “a 
system of court paternalism.” 
In still other jurisdictions with 
unified law and equity courts a 
right of privacy warranting 
protection by injunction has 
been denied.“ The few merged 
courts which have followed 
Vanderbilt v. Mitchell are not to 
be credited with shaping a 
moral value into a principle of 
jurisprudence, but merely with 
assimilating, as law courts have 
ever done, one of true equitable 
origin. 

Professor Walsh refers also to 
technical improvements in the 
remedies of specific perform- 
ance and interpleader, and a 
few other particulars, which 
represent, again, a reshaping of 
old rather than the creation of 
new principles of jurisprudence. 
Far from enriching the law 
by assimilating moral princi- 
ples, merger has diluted the 
equity with which it started. 
Some examples of this have 
been noted by Dean Pound and 
acknowledged by Professor 
Walsh, as quoted above. In this 
respect merger may be fairly 
judged by testing its capacity 
to unite legal and equitable 
rules as to actual fraud. The 
legal rule preceding merger was 
simply a borrowing from equity 
where fraud as a part of our 





27. 72 N. J. Eq. 910, 67 Atl. 97 (1907). 
28. Id. at 919, 67 Atl. at 100. See also 
Edison vy. Edison Polyform and Mfg. Co., 73 
J. Eq. 136, 67 Atl. 392 (Ch. 1907) 
Warren and Brandeis, The Right to Privacy 
(1890) 4 Harv. L. Rev. 193; Pound, Fauit 
able Relief against Defamation and Injuries 
to Personality (1916) 29 Harv. L. Rev. 640, 
669. 

29. Roberson r¥ 
Co., 171 N. Y. 538, 
(1902). 

30. Vassar College v 
Co., 197 Fed. 982 (W. D. Mo. 
31. Henry v. Cherry & Webb, 
13, 73 Atl. 97 (1909); Hillman v. Star 
Publishing Co., 64 Wash. 691, 117 Pac. 594 
(1911): Baumann v. Baumann, 250 N. Y. 
382, 165 N. E. 819 (1929). 
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ful Law, 


‘jurisprudence had its origin.” 
The partial conception of fraud 
at law which requires scienter 
to support an action for deceit, 
is still maintained against the 
more enlightened view that 
actual fraud consists of the 
misrepresentation of a material 
fact, with or withgut scienter.® 
The old formula for deceit is 
maintained despite the adop- 
tion at law of the equitable 
estoppel, which may be worked 
by a mere misrepresentation of 
a material fact, on the theory 
that as between two innocent 
persons, one of whom must bear 
a loss, he must bear it who 
made the injury possible.* Thus 
conduct of a specific quality is 
allowed to control substantive 
rights when asserted by way of 
defense to a pecuniary claim, 
but is denied effect when al- 
leged affirmatively to secure 
damages for misrepresentaTion. 
Nothing would be more natural 
than that the difference be- 
tween legal and equitable fraud 
should disappear when merger 
reunited the part with that 
from which it was separated, 
the tributary with the main 
stream. 


The unified procedure has not 
attained the preoccupation with 
conscience which was respons- 
ible for the process by which 
morals formerly were convert- 
ed into rules of law. By empha- 
sizing subjective values rather 
than objective common - law 
standards, the spearate equity 
court fashioned materials tak- 
en from morals into principles 
which law courts could adopt. 
The Chancery Division of the 
unified English Court has de- 
clared: “This court is not a 
Court of Conscience.”” Compare 
this levelling down of the jud- 
icial function with the enrich- 
ment of the law of fiduciary 
duty by a separate equity court: 
“The rule is grounded in sound 
morals and is reflected in the 
supplicating words of the Lord’s 


Prayer: ‘Lead us not into temp- 
tation.’”’ 
Equity is not, as has heen 


well said, a mere stirring of the 
nerve centers.” Nor is it, at the 
other extreme, a body of fully 
fashioned principles discovered 
in nature once and for all in 
completed form. “The rules of 
courts of equity are not, like 
the rules of the common law, 
supposed to have been estab- 
lished from time to time,—al- 
tered, improved, and refined 
from time to time.’” Equity is 
a response to human needs and 
aspirations. It is in part a 
straightening out of the law in 
those places where it fails be- 
cause of its generality, the ep- 
icia of Aristotle. But it came to 
mean also “kindness” or “clem- 








32. See Slim v. Croucher, 1 De G. F. & 
18 (Ch. App. 1860) 

‘ This is the majority American view 

Cf. Restatement, Torts (1938) Sec. 426, and 

Restatement, Contracts (1932) Sec. 471. 


The broader equity view, grounded upon the 
moral principle that it is against good con 
science to retain a benefit upon learning that 
it was secured through a misrepresentation 
of fact, is illustrated in Colt v. Wallaston, 
, Wms. 154 (Ch. 1723); Pasley v. Free- 
3 T.R. (K. B. 1789); Redgrave ¥. 
>» = 20 Ch:D. 1 (1881); : 
Anderson, 63 N. J. Eq. 264, 
(1901). 

34. illustrative 
Munz, 87 Colo 


49 


are Kle v. 
286 Pac. 112 (1930) : 
Sailey v. Hoover, 233 Ky. 681, 26 S. W. 
(24) 522 (1936); Hogan Finance and 
Mortgage Co. v. Mead, 205 Cal. 1, 269 Pac 
610 (1928); Nightingale v. Juniata College, 
186 Ga. 365, 197 8S. E. 831 (1938). 

35. In re Telescriptor Syndicate (1903) 2 
Ch. 174, 195. 

36. Shanley v. 
108 N. J. Eq. 564, 
37. Radin, A Juster Justice, A More Law- 
in Legal Essays in Tribute to Or- 
rin Kip McMurray (1935). 
38. Jessel, M. R. in re Hallett’s Estate, 
L. R. 13 Ch.D. 696, 710 (1879). 


dec -isions 


292 
223, 


Fidelity Union Trust Co., 
565, 157 Atl. 160 (1927). 


ency,” the Roman clementia.” 
“What the person crushed by 
the very universality of the law 
asks for,” Professor Radin 
writes, “is an exception in his 
favor . .. He wants human 
sympathy, benignity, kindness 
from his judge. He asks it... 
as something better than jus- 
tice, and he has little doubt 
that in this demand he is sup- 
ported by the great mass of the 
majority—as indeed, he almost 
always is.’“ And so the element 
of grace came to figure plainly 
in equitable remedies. Justice 
Cardozo has stated this with 
much force: 

“A contract is made with- 
out fraud oor _ oppression. 
Change of circumstances 
brings hardship. The Chan- 
cellor withholds his remedies, 
and remits the suitor to a 
claim for damages which is 
known to be futile. Justice 
again is done by making 
charity a duty.’ 

There was a period in the 
history of Anglo-American 
equity when its purpose to in- 
dividualize justice was so em- 
phatic as to make the urging 
of a precedent an impropriety. 
Later equity became formulated 
into a system of principles, and 
these became molded into rigid 
dimensions. But this merely 
brought it about that equity 
was not fulfilling its purpose. 
There was still the need for 
equity’s service as a channel 
through which moral values 
could be drawn into the law 
and given the force of legal ob- 
ligations. Instead of removing 
the artificial obstructions by 
which the channel had been 
honey-combed, it was abandon- 
ed. The separate equity court 





(Continued on page 8, col. 3) 


39. For concise summaries of this @ 
velopment of Greek and Roman theories, see 
Berolzheimer, The World’s Legal Philosophies 
(1912) 46 et seq. Maine, Ancient Law 
(1861) 58 et seq. ; and ef. Buckland, Equity 
in Roman Law (1911); Brice, Roman Aequ 
itas and English Equity (1913) 2 Geo. L. J 
16 

40. Radin, supra note 

41. Cardozo, The Par adoxes of Legal 
Science (1928) 41. 
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DISTRICT COURTS - SUMMER SCHEDULE 


ASBURY PARK DISTRICT 


COURT 
Regular schedule continues 
through the summer except 


that the Clerk’s office will be 
closed Saturdays. 
ATLANTIC CITY 
DISTRICT COURT 
Regular schedule continues 
through the summer. 
BOONTON DISTRICT COURT 
Opening day, August 6, 1945. 
CAMDEN DISTRICT COURT 
Regular schedule will be con- 
tinued during July. In August, 
court will sit only on Wednes- 
days to hear tenancy cases and 
discoveries. 
DISTRICT COURT 


CLIFTON 
No trials during July and 
August. Trials resume Sept. 6. 


Return days—July 12, 26, Au- 
gust 9, 23. 
DOVER DISTRICT COURT 
Last trial date ‘July 25th. 
Trials resume September 5th. 
EAST RUTHERFORD 
DISTRICT COURT 
Last trial and return 
August 9th. 
Trials resume September 13th. 
ELIZABETH DISTRICT COURT 
No trials. 
Return days—July 13, 2 
gust 10, 24 and September 
Tenancy cases will be 
posed of every Tuesday. 


date, 


7, Au- 


27 


dis- 


Trials resume September 18th. | 


ENGLEWOOD DISTRICT 
COURT 

Regular schedule during July. 
Court will be open on Mondays 
only during August for requir- 
ed matters. 

HACKENSACK DISTRICT 
COURT 
schedule 
will be open 
only during 


through 
on 
Au- 


Regular 
July. Court 
Wednesdays 
gust. 
September 5. 

HOBOKEN DISTRICT COURT 
No trials. 
Trials resume 
Return days- 

gust 9, 23. 
1ST DISTRICT COURT OF 
JERSEY CITY 

Trial and return days Tues- 
days only during July and Au- 
gust. Small Claims matters will 
be heard on Wednesdays. 

2ND DISTRICT COURT OF 

JERSEY CITY 

Trial and return days during 
July and August will be Wed- 
nesdays only. 


September 4th. 
July 12, 26 Au- 


KEARNY DISTRICT COURT 
Last trial day will be July 


30th. Motions will be heard Au- 
gust 13 27. Regular sched- 


and 27. 
ule resumes September 10th. 
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Regular schedule resumes | 


LINDEN DISTRICT COURT 
No trials during July and Au- 
gust. Returns and _ tenancy 
cases every Wednesday. 
LONG BRANCH DISTRICT 
COURT 
Return, trial and Motion days 
—Friday. 
MORRISTOWN DISTRICT 
COURT 
No trials during August. 
Clerk’s office closed from Au- 
gust 6th to August 27. 


First court day after vaca- 
tion, September 6th. 

NEW BRUNSWICK 
DISTRICT COURT 
Court Sessions on Thursdays 
only during the month of July 
No court sessions during the 


month of August. 
PASSAIC DISTRICT COURT 
There will be no contested 
case trials during July and Au- 
gust. Return days and motion 
days will be July 25, August 
8, 22. Regular schedule resumes 
September 12. 
1ST DISTRICT COURT OF 





PATERSON 
Trial dates—July 17, 31, Aug- 
ust 14, 28. Regular schedule 
resumes September 11. 
2ND DISTRICT COURT OF 
PATERSON 
Trial dates July 24, Au- 
|gust 7, 21. Regular schedule re- 


- 


sumes September 7. 


PERTH AMBOY DISTRICT 
COURT 


Trial and return days in July 
will be on Wednesdays. No trials 
in August. Return day every 
Wednesday. 

RIDGEWOOD DISTRICT 
COURT 

Regular schedule through 

July. No trials in August. Re- 


turn day, August 9. Clerks office 
open Thursdays. 
SOMERVILLE DISTRICT 
COURT 
Trial days July Au- 


25, 





gust 8, 22. Regular sessions re- 

sume September 5. 

SUMMIT DISTRICT COURT 
Trials—July 26 and August 23. 
Returns and tenancy cases 

July 12, 26, August 9, 23. 
Regular se hedule resumes 

September 6. 


TRENTON DISTRICT COURT 
Regular schedule continues 
through the summer except 
ithat no tort actions will be 
tried. 

UNION DISTRICT COURT 
No trials during July and 
August except on special mat- 
ters. 


Return days every Thursday. 


UNION CITY DISTRICT 


COURT 
Return days July 17, 24, 
31, August 7, 14. 
Trial days July 24, Au- 
gust 14. 
Clerks office will be closed 
Saturdays and the last two 


weeks in August. Regular sched- 
ule resumes September 6. 
WESTWOOD DISTRICT COURT 
Regular schedule in July. No 
trials in August. Return days— 
August 14 and 28. Regular 





schedule resumes September 4. 
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was merged and to supply its 
connecting function dependence 
was placed on iegislation. This 
was merely substituting one | 
kind of judging for another, for 
as Dicey has aptly said, a stat- 
ute is merely a judgment of the 


High Court of Parliament. But 
there are these differences: The 
judicial process acts with the 


whole body of the law in view 
whenever it innovates; the leg- 
Slative process generally is un- 
concerned with the symmetry 
and consistency of legal princi- 
ples. Legislation is frequently 
the product of compromise and 
political expediency and results 
in half-measures. The judge, 
unlike the legislator has no re- 
sponsibility to “get results” or 
fulfill a party policy. Legislation 
often lags far behind an evi- 
dent change in values.‘ 

The balanced 
and steady refinement 


development 
of equit- 


able principles through judicial 
decisions is preferable to legis- 
lative leaps. But to function in| 
an effective way equity must be 
free to exert its reforming pur- 
pose. It is out of this interplay 
of common law and equity that 


both are developed. To quote 
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again Professor Bordwell: 

The minute equity 
shows the reforming tenden- 
cies of its pre-Eldon days the 
clash is apparent and some 
such cry as government by| 
injunction is heard. But such 
clashes would seem to be in- 
evitable if we are to have an 
evolutionary development of 
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Child For Adoption 


Judge A. Demorest Del Mar of | 
Bergen County Court of Com- 
mon Pleas, announced that he 
permit service men’s 
wives to offer their illegitimate 


} consent. 


Judge Del Mar’s 
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children for adoption without | PMPLOYMENT OPPORTI 


|their husband’s knowledge and | 


statement | 


constituted the first court opin- | 


lion on this subject in New Jer- | 


sey. He said he based his refusal 
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the law and not be entirely | - : 
dependent on _ cataclysmic lon the ground that adoption | atry PRACTICING 38 S¢ 
progress by legislation.” | would defraud the husband and | nox 742 th 

would deprive him of the right pom -_ a 


To perform 
equity must be administered as 
a check upon strict law and in 
opposition to it. This requires 
for equity a selfhood. The de- 
sirability of special courts to 
meet parts of the need for in- 
dividualized justice has become | 
well recognized in recent years. | 
This has resulted in the cre- 
ation of juvenile courts, do- 
mestic relations courts, and 
many varieties of municipal 
and traffic courts. The admin- 
istrative court, found in both 
the federal and state legal sys- | 
tems, is a corresponding effort | 
to meet the need for specialized | 
judicial administration of | f 
equity. There is much to indi- 
cate that in the endless altern- 
ation of discretion and rule, 
equity and law, we have enter- 
ed upon a new phase. A special- 
ized equity court, functioning 
under a court of last resort ex- 
ercising supervisory and appel- 
late functions, can be accom- 
modated into a system of state 
courts without sacrifice of es- 
sential symmetry and efficien- 
cy.“ This demanding task con- 
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what has been said in this paper might be 
misinterpreted as advocating the abandon- 
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| asserted. 
|of servicemen 


its high office,/to be notified of court proceed- 


ings affecting his interests. 
“Men in the service away from 
home have the right to be pro- 
tected in such an instance,” he 
“Therefore, the wives 
who offer their 
illegitimate child for adoption 
without the knowledge of their 
husbands will be flatly refused.” 
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